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New Case Alert: 
General Reservation of Rights Letters May Be Invalid in Pennsylvania  

 
Selective Way Ins. Co. v. MAK Services, Inc. et al., CIV.A. 1289, 2020 WL 1973964 (Pa. Super. 
April 24, 2020). 
 

The perils associated with general reservation of rights letters was once again emphasized 
in the very recent Pennsylvania Superior Court case of Selective Way Insurance Company v. MAK 
Services, Inc.  In MAK Services, Inc., Selective’s insured, MAK Services, is exclusively engaged 
in the business of snow and ice removal.  The Selective policy at issue excludes claims for bodily 
injury arising out of snow and ice removal activities that are performed by the insured.   
 

On October 30, 2011, a third party slipped and fell on ice while walking through the parking 
lot of one of MAK’s clients.  Thereafter, the injured party instituted a lawsuit against several 
defendants, including MAK.  The allegations against MAK were that it had been negligent in 
removing snow and ice from its client’s lot.   
 
 Selective assigned counsel to defend MAK in the lawsuit.  Contemporaneous with the 
assignment of counsel, Selective sent a reservation of rights letter to MAK.  While the letter 
explained that Selective was reserving its right to later deny coverage, the reservation of rights 
letter did not identify the snow and ice removal exclusion or any specific policy language, which 
would cast coverage into doubt.  For the next eighteen months, Selective’s appointed counsel 
represented MAK in the underlying lawsuit.   
 
 On November 13, 2014, over eighteen months after its reservation of rights letter and 
appointment of counsel, Selective filed a declaratory judgment complaint.  In this complaint, 
Selective sought to deny coverage based upon the snow and ice removal exclusion.   
 

While the lower court granted Selective’s motion for summary judgment, the Pennsylvania 
Superior Court reversed the decision of the lower court.  In reversing the lower court’s decision, 
the Pennsylvania Superior Court held that a reservation of rights letter must: (1) be submitted in a 
timely fashion; and (2) “fairly inform the insured of the insurer’s position.”  
 

In MAK Service, Inc., the Pennsylvania Superior Court held that the reservation of rights 
letter failed to specifically identify any emergent coverage issues, despite the clear application of 
the snow and ice removal exclusion.  The Pennsylvania Superior Court held that Selective’s failure 
to identify the specific policy provision at issue estopped it from later denying coverage.  The 
Pennsylvania Superior Court observed that while Pennsylvania law does not require an insurance 



 

 

company to list every potential defense to coverage in a reservation of rights letter, “the small body 
of recent case law discussing this precise issue suggests that some level of specificity is necessary.”  
The Pennsylvania Superior Court also suggested that insurance companies may choose to send 
multiple reservation of rights letters during the evolution of a case as a best practice.   

 
Impact on Insurers 

 
MAK Services, Inc. is best understood in the context of a critical case the Pennsylvania 

Superior Court decided in 2015, Erie Insurance Exchange v. Lobenthal, 114 A.3d 832 (Pa. Super 
2015). The Lobenthal court held that an insurer’s reservation of rights letter to its named insured 
was inadequate to reserve the insurer’s right to deny coverage to other insureds, even though the 
other insured was the named insured’s adult daughter, who resided with the named insured. 

 
Taken together, these two recent cases provide a framework for protecting insurers on 

liability claims where coverage is uncertain.  To protect themselves and reserve their rights, 
insurers should: 

 
• promptly identify potentially applicable policy language, and include such 

language in a reservation of rights letter; 
• explicitly state that the insurer reserves the right to rely on additional policy 

terms, conditions and exclusions; 
• update reservation of rights letters as new information becomes available; and 
• make certain that all insureds against whom claims are asserted receive a 

reservation of rights letter addressed to them.   
 

The cases of Lobenthal and MAK Services, Inc. make clear that Pennsylvania’s appellate 
courts have applied a heightened scrutiny to reservation of rights letters.  Insurers that ignore this 
recent, binding appellate guidance do so at their own peril.   


