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A PROMISING DEVELOPMENT FOR INSURERS ON THE 
POLLUTION EXCLUSION IN PENNSYLVANIA 

Most property policies include an exclusion for 
losses caused by or consisting of pollutants.  This 
exclusion is widely referred to as the “pollution 
exclusion.”   
 
The applicability of the pollution exclusion to 
losses caused by home heating oil has been the 
subject of much controversy in Pennsylvania for 
decades.  In 1993, the Pennsylvania Superior Court 
ruled that damage caused by oil escaping from an 
oil tank was excluded from coverage based on the 
pollution exclusion.  See Graham v. Harleysville 
Ins. Co., 429 Pa. Super, 444 (1993).  Subsequent 
to Graham, the Pennsylvania Supreme Court ruled 
that an analysis of the specific product at issue is 
necessary to determine whether or not the product 
was a pollutant.  See Madison Const. Co. v. 
Harleysville Mut. Ins. Co., 735 A.2d 100 (Pa. 
1999).  After Madison, the Pennsylvania Superior 
Court found that damages caused by gasoline were 
excluded by the pollution exclusion.  See Wagner 
v. Erie Ins. Co., 801 A.2d 1226 (Pa. Super. 2002).   
 
Under Pennsylvania law, an insurer is entitled to 
enforce a clear and unambiguous policy exclusion.  
The cases holding that damages caused by gasoline 
or fuel oil are excluded under the pollution 
exclusion simply apply this long-standing rule of 

policy interpretation to the relevant facts.  Indeed, 
it seems obvious that fuel oil constitutes a pollutant.     
 
However, subsequent to the cases described above, 
federal cases applying the pollution exclusion took 
an unexpected direction.  In two cases, federal 
courts appeared to depart from the position that 
fuel oil constituted a pollutant.  See Atlantic Cas. 
Ins. Co. v. Epstein, No. CIV-A. 03-6506, 2004 WL 
2075038 (E.D. Pa. Sept. 15, 2004); Whitmore v. 
Liberty Mutual Fire Ins. Co., No.CIV-A. 07-5162, 
2008 WL 4425227 (E.D. Pa. Sept. 30, 2008).   
 
In reality, fuel oil is listed as a toxic substance 
according to the EPA’s Toxic Substance Control 
Act (TSCA).  Further, many of the components 
that comprise oil are highly toxic and are listed on 
the chemical substance inventory list issued by the 
EPA.  In light of the case law discussed above and 
the well-documented toxicity of fuel oil and its 
components, the holdings in Whitmore and 
Epstein were difficult to understand.   
 
Fortunately, there is reason to expect that the 
federal courts may be prepared to reconcile their 
rulings with the scientific consensus and 
Pennsylvania’s well-established appellate juris-
prudence.   
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In the recent case of Barg v. Encompass Home & 
Auto Insurance Company, the insured sustained an 
oil leak from a hole in the oil tank, which was 
stored in the insured’s basement.  The insurance 
company denied coverage for the insurance s claim 
on the basis of the pollution exclusion contained in 
its policy.   
 
Notably, the policy did not define heating oil, 
petroleum products or any other substance as a 
pollutant, but instead defined pollutant as “any 
solid, liquid, gaseous or thermal irritant or 
contaminant, including smoke, vapor, soot, fumes, 
acids, alkalls (sic), chemicals and waste whether 
man made or natural….”  The court noted that the 
record contained extensive evidence that heating 
oil is a contaminant.  Among the evidence 
considered is the fact that the plaintiffs engaged 
the services of an environment services firm, 
rather than an ordinary construction contractor, to 

remediate the oil loss.  In Barg, the court 
distinguished Whitmore by noting that the 
evidence of record in Barg firmly established the 
toxicity of oil, which was not the case in Whitmore.  
The court did not address or distinguish the case of 
Epstein.     
 
While courts are generally more sympathetic to 
insureds than insurers, the conclusion that home 
heating oil is not a pollutant is simply untenable.  
We can hope that Barg represents a return to sound 
insurance policy interpretation as well as fairness 
to insurers.   
 
 
 
 
 
 
   

 

LaBletta & Walters LLC provides experienced and effective counsel to insurers.  Please direct 
any inquiries to LaBletta & Walters at 732.387.1010 or 610.828.3339.   


	a promising development for insurers on the pollution exclusion in Pennsylvania

