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MULTI-PERIL LOSSES IN NEW JERSEY  
Factual and Legal Issues Abound in Multi-Peril Losses

Insurers are sometimes confronted with a 
situation in which a loss results from two or more 
causes of loss and at least one of the causes of loss 
is excluded.  New Jersey has adopted two common 
law rules which address this situation.  The 
specific facts of the claim determine which rule 
applies.  Notably, the applicable rule depends on 
whether the multiple causes of loss occurred 
concurrently or sequentially.     

If the causes of loss occur concurrently, the 
applicable rule is set forth in the case of Brindley 
v. Fireman’s Ins. Co. of Newark, N.J., 35 N.J. 
Super. 1 (1955).  In Brindley, the insureds 
submitted a claim to their insurer for damage to 
their home arising from a severe wind and rain 
storm.  The insurer denied the claim based on the 
exclusion for damage arising from flood and tidal 
waters.  The insureds rejected the insurer’s 
conclusions and asserted that there should be 
coverage because their loss was the result of wind 
and not water damage.  The insurer stood by its 
original findings and the insureds subsequently 
filed suit. 

In discussing coverage for a claim in which 
two causes of loss – one covered and one not 
covered – occur concurrently, the Appellate 
Division first noted that a “loss due to the effect of 
causes both within and outside the coverage, 

operating conjointly, is generally considered not 
recoverable under [an insurance policy].”  In fact, 
the court maintained that “it was the burden of [an 
insured] to show by a fair preponderance of the 
evidence that the damages to [his or her property] 
were within the coverage and not encompassed by 
the exclusions of liability set forth in the contracts 

[the insured] purchased.”  The court advised that 
in order to overcome this burden, an insured’s 
evidence “must be such as to enable the factfinder 
to find without resort to sheer conjecture the 
amount of the particular loss ascribable to the 
hazard assumed by the carrier.”  The cases which 
have followed Brindley have generally supported 
the position that storm losses involve concurrent 
causes of loss rather than sequential causes of loss.   
See Newman v. Great American Ins. Co., 86 N.J.  
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Super. 391 (App. Div. 1965) (finding that a storm 
loss involving both wind and floodwaters involves 
concurrent causes of loss); Stone v. Royal, 511 
A.2d 717 (N.J. App. Div. 1986)(stating that in 
storm losses “wind and high water occurred 
simultaneously….”). 

A different rule applies when two causes of 
loss operate sequentially rather than concurrently.  
Under such circumstances, the applicable rule is 
Appleman’s Rule.  Appleman’s Rule provides that 
if the covered cause of loss is either the first or last 
cause of loss in the sequence of causes of loss, 
coverage exists.  New Jersey has adopted 
Appleman’s Rule.  See Franklin Packaging Co. v. 
California Union Ins. Co., 171 N.J. Super. 188, 
191 (N.J. App. Div. 1979)(stating that “[i]n other 
words, it has been held that recovery may be 
allowed where the insured risk was the last step in 
the chain of causation set in motion by an 
uninsured peril, or where the insured risk itself set 
into operation a chain of causation in which the last 
step may have been an excepted risk”); See also 
Stone v. Royal, 511 A.2d 717 (N.J. App. Div. 
1986).   
 While these rules serve to clarify issues 
surrounding multi-peril losses, additional practical 
and legal issues remain unresolved.  Under certain 
circumstances, it may not be entirely clear if the 
two or more causes of loss which resulted in 
property damage occurred concurrently or 
sequentially.  Such an issue may need to be 
resolved through investigation or discovery.  Until 
such an issue is resolved, it will remain unclear 
whether Brindley’s Rule or Appleman’s Rule is 
the applicable rule.   
 Even more important, many insurance 
policies address multi-peril loss situations.  Such 

policy language will rarely reflect the established 
case law of New Jersey.  Under such 
circumstances, an insurer can anticipate that an 
insured will argue that either the policy language 
or, more likely, the common law rules described 
above must be given effect.  Under most 
circumstances, the insurer’s best argument is that 
Brindley’s Rule and Appleman’s Rule are simply 
default common law rules which are to be applied 
only in the absence of applicable policy language.   
 Generally, if unambiguous policy language 
which addresses multi-peril losses exists, New 
Jersey Courts utilize the policy language rather 
than the default common law rules.  The Appellate 
Division has applied clear policy language, rather 
than the common law rules cited above, as recently 
as early this year.  See Rosa Pen, Inc. v. Selective 
Way Ins. Co., Docket No. A-3827-14T4 (N.J. App. 
Div. 2017)(holding that a policy’s anti-concurrent 
causation provision excluded the loss because the 
loss was caused in part by the excluded peril of 
flood); See also Assurance Co. v. Jay-Mar, Inc., 38 
F. Supp.2d 349 (D. N.J. 1999)(applying the anti-
concurrent causation provision to exclude the loss, 
and predicting that the New Jersey Supreme Court 
would apply clear policy language rather than 
default common law rules).  
 Multi-peril loss situations can confront an 
insurer with a complex web of factual and legal 
issues.  Further, the interpretation of the case law 
and the facts of the claim both provide fertile 
ground for dispute.  Still, an insurer with clear 
policy language which addresses multi-peril loss 
situations is well positioned to have that policy 
language, rather than the common law rules, 
determine the coverage analysis.    
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